ALAI Congress 2009 London

Replies to the questionnaire by the Netherlands Group
History

1. When did your country pass its first ‘modern’ copyright act? On which model was it based and what were its essential features? (a ‘modern’ copyright act being defined as a legislative act conferring protection by way of exclusive rights on any person falling within a pre-defined category of beneficiaries such as authors and artists).

Although there existed earlier regulations concerning copyright (particularly in 1817 and 1881) in the Netherlands, the Copyright Act of 1912 can be considered as the first modern copyright Act. It was not until then that the author or his successors-in-title had the right to publish and multiply each creation in the areas of literature, science or art. Besides, it was the first Copyright Act that provided legal recognition of artistic copyright in the Netherlands.

2. Was your legislation at all influenced by the Statute of Anne?

The Statute of Anne is a landmark in the international history of copyright. However the Netherlands seems to have resisted its intellectual and legal influence for decades. In the Netherlands no legal equivalent existed of 'the sole right and liberty of printing' of the Statute of Queen Anne, nor any other comparable regulations concerning copyrights. For ages the Dutch legal climate was dominated by publishers and booksellers. However, it seems plausible that some influential intellectuals were (at least) partly influenced by the concepts of copyright protection of the Statute of Queen Anne in their struggle for protection of intellectual copyright during the first half of the eighteenth-century.
3. Did you have a system of guilds dealing with copyright matters before the introduction of a ‘modern’ copyright act and if so, are there still provisions in your copyright law that can be traced back to that period?

Booksellers and publishing guilds played an important role in the history of Dutch copyright. Since the seventeenth and eighteenth century the guilds strongly dominated the traditional legal privilege system and prevented the development of a more 'author oriented' system of legal copyright protection. Even after the abolishment of the traditional guild system in the Netherlands during the reign of Louis Napoleon at the beginning of the nineteenth-century, the booksellers’ business remained a strong cultural and economic factor that influenced and mainly restrained the development of Dutch modern copyright. The relatively  late first copyright Act of 1912 still reminds in a way of this strong tradition of booksellers and printers and of their impact on Dutch copyright history.
On-line exploitation

4. How does your legislation deal with digital libraries? Do you distinguish between traditional and digital libraries and are there special provisions in relation to education?

The Dutch Copyright Act does not have special provisions on digital libraries, except for art. 15h that allows on-site consultation of a library collection on dedicated terminals. This provision implements art. 5(3)n of the EU Copyright (Information Society) Directive.  Art. 16n of the Act allows the reproduction (including digitisation) of works in their collections by not-for-profit public libraries, museums and archives, for the purpose of restoration, preservation or keeping accessible – in the face of new information technologies – copies of these works. Both provisions were introduced in 2004 as part of the transposition of the Directive. There are no specific rules regarding educational libraries.

5. Have there been any attempts in your country to expand collective administration to on-line libraries?

The Dutch libraries represented by FOBID and the Dutch collecting societies represented by VOICE are presently in joint negotiations aimed at drafting collective licensing agreements that would allow libraries to digitise and make available online copyrighted works in their collections. The orphan works problem would be presumably solved by a warranty clause in these collective licenses.

6. How does your legislation deal with the issue of consent of authors to the on-line digitization of works?

Digitising and making available online copyright protected works are considered restricted acts (of reproduction and communication to the public respectively), and therefore require permission of the authors or other right holders concerned. Dutch law does not provide for special rules concerning so-called orphan works, or rules that might otherwise facilitate the licensing of works for on-line digitisation by libraries.

International exhaustion

7. Do you have a rule on international exhaustion of copyright works?

No. According to article 12b of the Dutch Copyright Act and art. 4 (2) of the  Information Society Directive
“exhaustion” is limited to the countries of the European Union and those of the European Economic Area (EEA) (the EU countries plus Iceland, Norway and Liechtenstein). 
 This Community-wide exhaustion rule has been introduced into the Dutch Copyright Act as a result of the implementation of the European Information Society Directive on the 1st of September 2004. So, the Dutch Copyright Act provides for the principle of Community-wide exhaustion. 

Exhaustion occurs when physical carriers of copyright-protected works are distributed in the EEA with the consent of the (copy)right owner. The first sale of such physical carriers of a copyright-protected work in one of the countries of the EEA means that these carriers can be further distributed in every possible way (except for letting/rental and lending out for which the consent of the (copy)right owner is required separately).

Exhaustion concerns only the one and specific physical carrier that is first legitimately distributed by the copyright owner. The distribution of copies of the copyright-protected work is not considered to be part of the exhaustion rule and is therefore not allowed. 

According to the Dior/Evora case, in which Dior claimed that Evora’s illustrated advertising brochure infringed its copyrights in the packing of the perfume bottles in question, exhaustion also concerns illustrations in advertising brochures for lawful parallel-imported products. The European Court held that:  ‘in circumstances such as those in point in the main proceedings, the protection conferred by copyright as regards the reproduction of protected works in a reseller’s advertising may not, in any event, be broader than that which is conferred on a trade mark owner in the same circumstances.’
 However, the copyright in the packaging cannot prevent the advertising of the lawful parallel-imported products.
 Dutch law is in accordance with the decision of the European Court in the Dior/Evora case.

8. Does your exhaustion regime for analogue works differ from that for digital works? If a distinction is made between (analogue) goods and (digital) services that are provided, how can such a differential treatment be justified?

The Dutch exhaustion regime is limited to the distribution of the physical carrier and copies of the copyrighted work.
 It does not apply to acts of delivery of non-physical distribution of copyrighted works. 
 The justification behind the limitation of the exhaustion rule to analogue works is that the non-physical distribution falls under the scope of the right to make a work available to the public, rather than under the right of distribution. When the user of the work sends the file to a third party electronically, he is not distributing the work, he is making the work available to the public, a right which is not affected by the exhaustion regime but is reserved by the copyright owner. So, legally (i.e. authorised) downloading a work from a website by a third party does not exhaust the copyright owner’s right to make his work available to the public.

A distinction should be made between the case where the copyright owner has given permission to record his digital work on, for example, a CD-Rom or a CD-i, subsequently making these physical carriers available to the public, and the case where the copyright owner has only given permission for the digital transfer of his work. In the first case, the copyright is incorporated in the physical medium, and as a consequence the (analogue) exhaustion rule as described above applies.
 In the second case, the copyright is not exhausted after the transfer since there is no physical carrier to which the exhaustion could apply. Neither does exhaustion apply to the physical copy made by a user of a digitally transferred work (e.g. an e-book), although this physical copy was made with the consent of the copyright owner since, as a rule, this consent does not imply an authorisation to transfer that physical copy to a third party.
 
9. How is the impact of exhaustion rules perceived in your country? Is the focus on the impact on economic rights or is the focus on purely practical (or utilitarian) litigation strategies to deal/cope with exhaustion rules?

The Dutch rules on the exhaustion of intellectual property rights have recently been changed by four EC directives
. These European rules are aimed at a better functioning of the internal (European) market and they have therefore closed the door to external influences. Before the implementation of the aforementioned directives, Dutch law recognized an international exhaustion rule: when, for example, a copyright protected good was first sold somewhere in the world by the right holder or with his consent, his distribution right, regarding that very example, became exhausted worldwide. These EC directives, however, have limited the scope of international exhaustion to a rule of Community-wide exhaustion, which is most clearly stated in the Information Society Directive: “The distribution right shall not be exhausted within the Community in respect of the original or copies of the work, except where the first sale or other transfer of ownership in the Community of that object is made by the right holder or with his consent”
. Dutch case law has been amended accordingly
.

During the legislative process of the Information Society Directive, the Dutch Copyright Committee (Commissie Auteursrecht) was consulted on certain key elements of the directive. The committee did not recommend narrowing down the scope to a Community-wide exhaustion rule but advised a non-protective international exhaustion rule, for economic and diplomatic reasons
.  Despite this advice and the following joint statement by Denmark, Ireland, Luxembourg, the Netherlands, Finland and Sweden, international exhaustion has never been adopted
:

“Denmark, Ireland, Luxembourg, the Netherlands, Finland and Sweden are in favour of international exhaustion and would like to stress the need for a reconsideration of the issue of exhaustion within the field of copyright in the light of the general international development and the ongoing discussion on international exhaustion within the field of trade mark protection”.
After the legislative process and the implementation of the respective directives, the new rules have been accepted without much commotion; they have not been discussed at large in the Dutch literature.
 Considering the very small volume of literature and case law in this respect, one may conclude that the impact of the new exhaustion rules is rather non-significant. From the literature it cannot readily be determined whether the focus lies on the impact on economic rights or purely on practical litigation strategies to cope with exhaustion rules. 

Formalities

10. Does your copyright system currently impose formalities of any kind? Has it done so in the past?  If so, have the formal requirements evolved (increased, diminished) over time?  What are the rationales for having in the past, and/or currently imposing formalities? Do you have any registration, deposit systems or voluntary deposit system? How do they function in the digital era?  Do you have any suggestion or proposal for introducing or altering formalities or schemes of registration in your copyright system?

The current Dutch copyright act contains no formalities. In the Netherlands, copyright exists automatically upon the creation of an original work of authorship. No formalities are imposed in respect of either the enjoyment or the exercise of copyright. However, in two instances, the Dutch copyright act lays down reservation requirements. Pursuant to arts 15(1) and 15b of the Dutch copyright act, authors are required to make an explicit reservation of rights so as to retain the reproduction right in articles in newspapers and weekly journals and the rights of reproduction and communication to the public in works communicated by or on behalf of the public authorities, respectively. However, these reservation requirements are no Berne-prohibited formalities but conditions that are expressly permitted under arts 2bis and 10bis of the Berne Convention.

In the past, the Dutch copyright system imposed several formalities. The copyright act of 1817 required a deposit of three copies and an imprinted notice of the publisher’s name and place and date of publication as prerequisites for the coming into existence of copyright in literary works. Likewise, the copyright act of 1881 threatened with the loss of copyright protection if two copies of the work were not deposited within one month after publication. Furthermore, to retain a translation right, a public performance right in dramatic musical works or dramatic works, or a right of reproduction in articles in newspapers and weekly journals, the 1881 act required the author to mark all copies of these works with a notice of reservation. Except for the two permitted reservation requirements described above, all formalities were removed from the Dutch copyright system when the Dutch legislator, on occasion of the accession of the Netherlands to the Berne Convention, adopted the copyright act of 23 September 1912.

The rationales for subjecting copyright in the nineteenth century to a mandatory deposit were manifold. First, at the time, it was deemed completely normal that conditions were attached to establishing a title of property. Thus, the requirement for right holders to deposit free copies was regarded as a ‘quid pro quo’ for the protection granted to them by virtue of the statute. Second, the deposit was thought to fulfil some important evidentiary functions for right holders (e.g. as prima facie proof of the anteriority of authorship in case of plagiarism) and publicity functions for the public (e.g. as indicators for ascertaining whether copyright protection was granted to a work, who owned the copyright, whether the copyright still existed or had already expired, etc.). This was particularly the case since the law prescribed the issuance of a receipt of deposit and a public registration and monthly publication in the Government Gazette of all deposited works. Furthermore, the deposit served to enrich the national library. The rationale for imposing reservation requirements was to provide some relief to the public in response to the extended protection granted to authors. This was deemed necessary because the acts to which these requirements pertained were previously unprotected. 

In the Netherlands, there is no legal deposit regulation. However, in 1974, the Dutch Royal Library established a deposit collection to which publishers, on a voluntary basis, may donate copies. To encourage publishers to submit a free copy of their works, the Royal Library reached an agreement with the Dutch Publishers Association. Pursuant to this agreement, publishers have committed themselves to provide one free copy of each of their works to the Royal Library. As for electronic publications, the Royal Library established an e-deposit system which allows for online submission. In the absence of express authorization by the publisher, the Royal Library will abstain from offering remote access to electronic publications deposited in its collection. This rule is laid down in a framework agreement with the Dutch Publishers Association.

At present, there are no suggestions or proposals for reintroducing formalities or for establishing registration or deposit schemes in the Dutch copyright system.
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