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State of the art: CJEU and Commission  



Some data regarding relevant CJEU activity: 2015 Report 

• In 2015 CJEU received 22 new IP references 
• 13 in 2014 

 
• Duration of proceedings reduced 

• References for a preliminary ruling: 15 months (16.3 in 2013) 
• Cases decided without AG Opinion: 43% 





Meanwhile the Commission … 

My first priority will be to put policies that 
create growth and jobs … As a key ingredient 
for this, we must create a digital single 
market for consumers and businesses – 
making use of the great opportunities of 
digital technologies which know no borders.  
To do so, we will need to have the courage to 
break down national silos in … copyright … 
and in competition law. 





GS Media, C-160/15 



Right of communication to the public 
Article 3(1) Directive 2001/29 (InfoSoc Directive) 

 
Member States shall provide authors with the exclusive right to authorise or 
prohibit any communication to the public of their works, by wire or wireless 
means, including the making available to the public of their works in such a 
way that members of the public may access them from a place and at a time 
individually chosen by them. 



Svensson, C-466/12 (2014) 

1. Act of communication: mere possibility to access work suffices (no actual 
transmission of work required) 

2. Must be directed at a new public, ie public that was not taken into account 
by the copyright holders when they authorised the initial communication 
to the public  

→ Not the case if work ‘freely accessible’ on a website at which 
hyperlink is directed 

 



So logically any link 
to content published 
without rightholder’s 

consent would be 
potentially infringing? 





Conclusion 

• Not all links are bad 
 
• A fair balance between different interests must be struck 
 
• To determine what amounts to a ‘communication’, the notion of 

‘indispensable intervention’ is central 



The proposal 
(for a directive) 



Value gap  
Recitals 38-39+Article 13 

• Where ISPs 
• store and provide access to the public to copyright works uploaded by their users 
• thereby performing an act of communication to the public 
 

• They 
• are obliged to conclude licensing agreements with rightholders, unless they are eligible 

for Ecommerce Directive safe harbour  
• should take appropriate and proportionate measures, such as implementing effective 

technologies (also where no obligation to conclude licensing agreements) 
 

• What is missing 
• Relationship with Ecommerce Directive: Articles 14 and 15 
• Definition of what amounts to ‘communication to the public’ 



The indispensable role of the user 

 
“The user makes an act of communication when it intervenes, in full 
knowledge of the consequences of its action, to give access to a protected 
work to its customers, and does so, in particular, where, in the absence of that 
intervention, its customers would not, in principle, be able to enjoy the ... 
work“ [35] 



How are these decisions to be seen  
in the context of EU Commission’s policy action? 



• Legislative progress: unlikely to be a walk in the park 
 
• Can policy action depart/disregard CJEU jurisprudence? 

 
• All in all … 

 

3 points 





Thanks for your 
attention! 
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