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Does hyperlinking to protected content constitute 
a communication to the public? 
 
Hyperlinking to authorized content:  
Svensson (ECJ 13 February 2014) 
Best Water (ECJ  21 October 2014) 

 
Hyperlinking to unauthorized content:  
Sanoma v. GS Media (8 September 2016) 







 
 
 
 







Is posting a hyperlink to the Britt Dekker photos a 
copyright infringement? 
 
District Court Amsterdam: yes 
 
Court of Appeal: no, but it is unlawful to induce 
users to view the photos which otherwise would 
have been difficult to find 
 
Supreme Court refers questions to ECJ 



ECJ: 
 
 
‘Communication to the public’ (Article 3 Directive 
2001/29) to be interpreted broadly 
 
At the same time… 



ECJ: 
At the same time the harmonisation is to maintain 
a fair balance between: 
• the interests of right holders in protecting their 

intellectual property rights (Article 17(2) 
Charter), 

on the one hand, and on the other: 
• the interests and fundamental rights of users of 

protected objects, in particular their freedom of 
expression and of information (Article 11 
Charter), and 

• the general interest. 
 



 
ECJ 
 
• repeats the criteria developed in prior decisions 

and puts (squeezes) them into a more or less 
consistent model 

• formulates presumptions that allow rightholders 
to enforce against commercial hyperlinkers 
while keeping hyperlinking consumers out of 
the heat 



ECJ: 
 
Two cumulative criteria: 
- act of communication 
- to the public 
 
Requires individual assessment, taking into 
account complementary criteria, which are not 
autonomous and are interdependent and which 
are to be applied both individually and in their 
interaction with one another. 



ECJ: 
 
Complementary criteria (1) 
 
Deliberate intervention:  
 
the user intervenes in full knowledge of the 
consequences of its action, to give access to a 
protected work to its customers, and does so, in 
particular, where, in the absence of that 
intervention, its customers would not, in principle, 
be able to enjoy the broadcast work. 



ECJ: 
 
 
 
Complimentary criteria (2) 
 
indeterminate number of potential viewers and a 
fairly large number of people 



ECJ: 
 
 
Complimentary criteria (3) 
 
It is relevant that a ‘communication’ is of a profit-
making nature. 



ECJ: 
 
Complimentary criteria (4) 
 
work must be communicated using specific 
technical means, different from those previously 
used (ITV/TVCatchup) 
 
or, failing that, to a ‘new public’, i.e. a public that 
was not already taken into account by the 
copyright holders when they authorised the initial 
communication to the public of their work 



ECJ: 
 
 
Svensson: 
No new public is reached by posting a hyperlink 
to content that is posted on a freely accessible 
website with the rightholder’s consent.  
 
Bestwater: 
this applies also if the content is framed within the 
page that contains the hyperlink. 



Why is there no new public? 
 
ECJ makes an assumption: 
as soon as and as long as the work is freely 
available on the website to which the hyperlink 
allows access, it must be considered that, where 
the copyright holders of that work have consented 
to such a communication, they have included all 
internet users as the public. 
 
Rebuttable presumption? 
 



So what if the content was not authorized for 
publication on the original website (Sanoma 
case)? 
ECJ:  
• this is a different situation because every act of 

communication to the public requires 
authorization.  

• However, it should be noted that the internet to 
the freedom of expression and of information 
and hyperlinking contributes to its sound 
operation and the exchange of opinions and 
information..  

 
 
 
 



 
How to meet these interests? 
 
Additional complimentary criteria:  
reasonable knowledge that the content was 
posted on the source website without consent 
 
ECJ makes two rebuttable presumptions: 



ECJ: 
 
Presumption no. 1:  
 
hyperlinking individuals who do not pursue a profit 
do not know and cannot reasonably know that the 
work had been published on the internet without 
the consent of the copyright holder 
 
No knowledge → no deliberate intervention → no 
communication to the public 
 



How can a rightholder rebut the presumption? 
 
ECJ: by establishing reasonable knowledge, e.g.: 
• by showing that the person was notified of the 

illegal nature 
• by showing that the link allows users to 

circumvent access restriction measures taken 
by the original website  → posting of link then 
constitutes a deliberate intervention without 
which those users could not benefit from the 
works broadcast 



Presumption no. 2: 
 
Person who posts links for profit can be expected 
to check the nature of the content and is therefore 
presumed to have knowledge of the illegal nature. 
 
Unless presumption is rebutted, the act of posting 
a hyperlink constitutes a communication to the 
public. 



 
ECJ: 
• unless presumption is rebutted, the act of 

posting a hyperlink constitutes a 
communication to the public.  

• rightholders may send notice of the illegal 
nature to the hyperlinker and take action if he 
refuses to remove the link 

• the hyperlinker may not rely upon one of the 
exceptions listed in Article 5(3). 

 



 
ECJ: it appears that GS Media: 
• provided the links for profit 
• knew that Sanoma did not authorize the posts 
• therefore cannot rebut presumption of 

knowledge 
• GeenStijl effected a communication to the 

public.  



ECJ: 
52 However, if there is no new public, there will be 
no communication to the ‘public’ within the 
meaning of that provision in the event that, 
referred to in paragraphs 40 to 42 of the present 
judgment, the works to which those hyperlinks 
allow access have been made freely available on 
another website with the consent of the 
rightholder. 
 
No infringement if illegal content is posted with 
consent elsewhere on the internet? 
 



The EC Value Gap Proposal 
 
Value Gap:  
Large amounts of user uploaded content 
available on internet platforms that rightholders 
cannot control: 

 
• Social media platforms: YouTube, Facebook  
• Filesharing platforms: Vimeo, Filefactory.com, 

Imageshack.us, ThePirateBay 



Why can’t rightholders exercise control? 
 
• the content is uploaded by consumers. National 

courts decide that the consumer rather than the 
platform performs the act of communication to 
the public 

• locating and licensing individual consumers is 
difficult and does not make sense: the platform 
generates value with the user uploaded content 

• national courts apply the liability exemption of 
Article 14 Directive 2000/31/EC 
 



Solutions in case law: 
• ECJ (L’Oréal v. eBay): liability exemption does 

not apply where service provider plays an 
active role of such a kind as to give it 
knowledge of, or control over, those data. 

• ECJ: service providers may be required to take 
appropriate and effective measures to prevent 
infringement and identify customers/users 

• national courts use local legal concepts to 
assume liability in certain cases: secondary or 
accessory liability; joint tort; systematically 
facilitating. Myriad of regimes EU wide. 



 
Solutions in practice: 
 
(some) platforms take measures to: 
- allow rightholders to share in ad revenues 
- prevent illegal content: 

 
YouTube ContentID  



EC Impact Assessment:  
 
rightholders complain: 

 
• not all platforms want to negotiate with right-

holders. Platforms deny responsibility. 
 

• platforms that do want to negotiate, do so on a 
voluntary basis and as such are not willing to 
share ad revenues at the level of regular 
copyright license fees. 
 



14 September 2016: EU proposal for a directive 
on Copyright in the Digital Single Market 
 
EC formulates: 
- guideline for direct liability of platforms 
- guideline for eligibility for liability exemption 
- measures to be taken by all service providers, 

including exempted hosting providers 
- guidelines for collaboration between 

rightholders and service providers 
- measures to be taken by Member States 

 



Guideline for direct liability of platform: 
 
38 Where information society service providers store 
and provide access to the public to copyright 
protected works or other subject-matter uploaded by 
their users, thereby going beyond the mere provision 
of physical facilities and performing an act of 
communication to the public, they are obliged to 
conclude licensing agreements with rightholders, 
unless they are eligible for the liability exemption 
provided in Article 14 of Directive 2000/31/EC of the 
European Parliament and of the Council. 



 
Guideline on eligibility for liability exemption: 
 
38 (…) In respect of Article 14, it is necessary to 
verify whether the service provider plays an active 
role, including by optimising the presentation of 
the uploaded works or subject-matter or 
promoting them, irrespective of the nature of the 
means used therefor. 



Measures to be taken: 
• information society service providers storing 

and providing access to the public to large 
amounts of copyright protected works or other 
subject-matter uploaded by their users 

• should take appropriate and proportionate 
measures to ensure protection of works or 
other subject-matter, such as implementing 
effective technologies. 

• also when the service provider is eligible for the 
liability exemption provided in Article 14 of 
Directive 2000/31/EC. 



Recital 39: 
• collaboration between service providers and 

rightholders is essential for the functioning of 
technologies, such as content recognition 
technologies 

• rightholders to provide data to identify content 
• service providers must be transparent about the 

deployed technologies: type of technologies 
used; how they are operated; success rate 

• the technologies should allow rightholders to 
get information on the use of their content 
covered by an agreement 



Article 13: 
1. Information society service providers that store 
and provide to the public access to large amounts 
of works or other subject-matter uploaded by their 
users shall, in cooperation with rightholders, take 
measures to ensure the functioning of 
agreements concluded with rightholders for the 
use of their works or other subject-matter or to 
prevent the availability on their services of works 
or other subject-matter identified by rightholders 
through the cooperation with the service 
providers. (…)  



Article 13: 
 
1. (…) Those measures, such as the use of 
effective content recognition technologies, shall 
be appropriate and proportionate. The service 
providers shall provide rightholders with adequate 
information on the functioning and the deployment 
of the measures, as well as, when relevant, 
adequate reporting on the recognition and use of 
the works and other subject-matter. 



Article 13: 
2. Member States shall ensure that the service providers 
referred to in paragraph 1 put in place complaints and 
redress mechanisms that are available to users in case of 
disputes over the application of the measures referred to 
in paragraph 1. 
3. Member States shall facilitate, where appropriate, the 
cooperation between the information society service 
providers and rightholders through stakeholder dialogues 
to define best practices, such as appropriate and 
proportionate content recognition technologies, taking into 
account, among others, the nature of the services, the 
availability of the technologies and their effectiveness in 
light of technological developments.  
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