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ECLs options for the Member States

1) Proposal for a Directive on Copyright in the
Digital Single Market COM(2016)593

2y Different models in different Member States
a) IThe United Kingdom

py Germany (Poland, Slovakia)

¢0 France
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Brussels, 14.9.2016
COM(2016) 593 final

2016/0280 (COD)

Proposal fora
DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on copyright in the Digital Single Market

(Text with EEA relevance)

{5WD(2016) 301}
{SWD(2016) 302}
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CHAPTER 1
Out-of-commerce works

Article 7
Use of out-of-commerce works by cultural heritage institutions

Member States shall provide that when a collective management organisation, on
behalf of its members. concludes a non-exclusive licence for non-commercial
purposes with a cultural heritage institution for the digitisation, distribution.,
communication to the public or making available of out-of-commerce works or other
subject-matter permanently in the collection of the institution, such a non-exclusive
licence may be extended or presumed to apply to rightholders of the same category
as those covered by the licence who are not represented by the collective
management organisation. provided that:

(a) the collective management organisation 1s. on the basis of mandates from
rightholders, broadly representative of rightholders in the category of works or
other subject-matter and of the rights which are the subject of the licence:

(b) equal treatment 1s guaranteed to all rightholders in relation to the terms of the
licence;

(¢) all rightholders may at any time object to their works or other subject-matter
being deemed to be out of commerce and exclude the application of the licence
to their works or other subject-matter.
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Key features of EC Proposal

m \Would apply to any category of work or other
subject matter

m Would allow conclusion of non-exclusive, non-
commercial licenses by cultural heritage
Institutions

m Would extend or create a presumption of
application of license to non-members
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Key features of EC Proposal .2

m Definition of out-of-commerce works:
o “whole work or other subject-matter, in all its

translations, versions and manifestations, Is
not available to the public through customary
channels of commerce and cannot be

reasonably expected to become so”
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Key features of EC Proposal .. 3/

m Licenses to be obtained from the collective
management organisation that is representative
for the Member State

o In the country of first publication; or

o In the country where the film producer has

neadquarters; or

o In the country of the cultural heritage
Institution
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Enterprise and Regulatory Reform Act
(2013) (UK)

Extended Collective Licensing (ECL) Regulations 2014

Collective Management of Copyright (EU Directive)
Regulations 2016

Applicable to any category of work, not just out-of-commerce

Complex process of application by CMOs to ‘operate an ECL
scheme’

Permission granted to CMQOs only for a period of 5 years
No application known so far
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Gesetze zur Nutzung verwaister und
vergriffener Werke (Germany) (2013)

m Collective Administration Act, 13d(1)
o Presumption of extension of the CMO'’s

mandate to represent non-members

m Only applies to books and printed material
published in Germany before 31 December
1965

m Possiblility to opt-out
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8. Oktober 2015

Lizenzierungsservice Vergriffene Werke erfolgreich gestartet

Als Beitrag zur Digitalisierung der Literatur des 20. Jahrhunderts ist der Lizenzierungsservice
Vergriffene Werke (VW-LIS) der Deutschen Nationalbibliothek erfolgreich gestartet. Flr die
ersten 352 Titel wurden im September Nutzungslizenzen durch die VG Wort erteilt. Die
Deutsche Nationalbibliothek kann diese Werke nun digitalisiert im Internet zugdnglich machen.

Der Lizenzierungsservice richtet sich auch an andere Bibliotheken und Archive, die vergriffene
Werke aus ihrem Bestand im Rahmen von digitalen Sammlungen nutzen méchten. Erste
Lizenzierungsantrage sind sofort nach dem Start des Dienstes durch Bibliotheken gestellt |
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French Act of 1st March 2012 sur les livres
Indisponibles

m Creates a registry of out-of commerce books published
In France before 2001, held by the National Library (BNF)

m Published annually on 21st March

m The author (and the publisher, if owner of rights In
printed books) may oppose any time under certain
conditions

m In absence of opposition, a CMO (SOFIA) administers
the digital rights in the books still in the register for
commercial exploitation
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Act 15t March 2012 sur les livres indisponibles

m 2013 first publication of the register
2 writers Soulier & Doke challenge the system

m 2014 Consell constitutionnel rejects the plea relying
on property right

m 2015 Consell d’Etat rejects all pleas (incl. BC) and
refers to CJEU about art. 2, 3 and 5 Directive
2001/29

m 2016 AG Wathelet and CJEU answer against the Act
m 23 Nov. 2016 SOFIA stops granting licenses
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Case C-301/15, Soulier and Doke case

m Question:
o Do Article 2(a) and Article 3(1) of Directive 2001/29

preclude legislation, such as that [established in Articles L.
134-1 to L. 134-9 of the Intellectual Property Code], that
gives approved collecting societies the right to authorise
the reproduction and the representation in digital form of
“out-of-print books”, while allowing the authors of those
books, or their successors in title, to oppose or put an end
to that practice, on the conditions that it lays down
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Licensing requires a PRIOR CONSENT

m Broad interpretation of Art. 2(a) and 3(1), Infopag
and Painer, w/r to enjoyment AND exercise of
exclusive rlghts

m Any reproduction or communication to the public of
a work by a third party requires the prior consent of
Its author (at 33)

m Prior concent can be tacit, but must follow
conditions

m French system rejected on the implementation of
author’s consent
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Summary

m Currently many types of ECL regimes for the
licensing of out-of-commerce works

o Different ‘extension mechanism’
o Different scope in terms of works

o Different application conditions

m ECL system does not provide sufficient and
effective solution for mass digitisation and
dissemination of cultural heritage
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