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ECLs options for the Member States

1) Proposal for a Directive on Copyright in the 

Digital Single Market COM(2016)593

2) Different models in different Member States

a) The United Kingdom

b) Germany (Poland, Slovakia)

c) France
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Key features of EC Proposal

 Would apply to any category of work or other 

subject matter

 Would allow conclusion of non-exclusive, non-

commercial licenses by cultural heritage 

institutions

 Would extend or create a presumption of 

application of license to non-members
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Key features of EC Proposal ... 2/

 Definition of out-of-commerce works:

 “whole work or other subject-matter, in all its 

translations, versions and manifestations, is 

not available to the public through customary 

channels of commerce and cannot be 

reasonably expected to become so” 
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Key features of EC Proposal ... 3/

 Licenses to be obtained from the collective 

management organisation that is representative 

for the Member State 

 In the country of first publication; or

 In the country where the film producer has 

headquarters; or

 In the country of the cultural heritage 

institution
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Enterprise and Regulatory Reform Act 

(2013) (UK)

 Extended Collective Licensing (ECL) Regulations 2014 

 Collective Management of Copyright (EU Directive) 

Regulations 2016

 Applicable to any category of work, not just out-of-commerce

 Complex process of application by CMOs to ‘operate an ECL 

scheme’

 Permission granted to CMOs only for a period of 5 years

 No application known so far
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Gesetze zur Nutzung verwaister und 

vergriffener Werke (Germany) (2013)

 Collective Administration Act, 13d(1) 

 Presumption of extension of the CMO’s 

mandate to represent non-members 

 Only applies to books and printed material 

published in Germany before 31 December 

1965

 Possibility to opt-out
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French Act of 1st March 2012 sur les livres 

indisponibles

 Creates a registry of out-of commerce books published
in France before 2001, held by the National Library (BNF) 

 Published annually on 21st March

 The author (and the publisher, if owner of rights in 
printed books) may oppose any time under certain 
conditions

 In absence of opposition, a CMO (SOFIA) administers
the digital rights in the books still in the register for 
commercial exploitation
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Act 1st March 2012 sur les livres indisponibles

 2013 first publication of the register

2 writers Soulier & Doke challenge the system

 2014 Conseil constitutionnel rejects the plea relying 

on property right

 2015 Conseil d’Etat rejects all pleas (incl. BC) and 

refers to CJEU about art. 2, 3 and 5 Directive 

2001/29

 2016 AG Wathelet and CJEU answer against the Act

 23 Nov. 2016 SOFIA stops granting licenses



Case C-301/15, Soulier and Doke case

 Question:

 Do Article 2(a) and Article 3(1) of Directive 2001/29 

preclude legislation, such as that [established in Articles L. 

134-1 to L. 134-9 of the Intellectual Property Code], that

gives approved collecting societies the right to authorise

the reproduction and the representation in digital form of 

“out-of-print books”, while allowing the authors of those

books, or their successors in title, to oppose or put an end 

to that practice, on the conditions that it lays down 



Licensing requires a PRIOR CONSENT

 Broad interpretation of Art. 2(a) and 3(1), Infopaq
and Painer, w/r to enjoyment AND exercise of 
exclusive rights

 Any reproduction or communication to the public of 
a work by a third party requires the prior consent of 
its author (at 33)

 Prior concent can be tacit, but must follow
conditions

 French system rejected on the implementation of 
author’s consent 



Summary

 Currently many types of ECL regimes for the 

licensing of out-of-commerce works

 Different ‘extension mechanism’

 Different scope in terms of works

 Different application conditions

 ECL system does not provide sufficient and 

effective solution for mass digitisation and 

dissemination of cultural heritage
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