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Article 17
Normative hierarchy

Licensing 

17(1), (3), (4a), (5)

User Rights & Freedoms 

17(7), (9)Preventive Measures 

17(4b-c), (5)

> <
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#1. Authorization
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Direct Licensing

CLEE (art 12)

Mandatory CRM

Authorization

Voluntary CRM

1 size does not fit all + art 17 does not mandate it!

Statutory 
Licensing

if art 17 right special/sui genesis vis-a-vis 3 InfoSoc (cf 
Husovec/Quintais; see also EC in CJEU, YouTube)

if art 17 right = exclusive right w/in scope of 3 InfoSoc
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Direct Licensing

CLEE (art 12)

Mandatory CRM

Authorization

Voluntary CRM

1 size does not fit all + art 17 does not mandate it!

Statutory 
Licensing

if art 17 right special/sui genesis vis-a-vis 3 InfoSoc (cf 
Husovec/Quintais; see also EC in CJEU, YouTube)

not a viable option across all sectors + types of OCSSPs x 27 
Member States 

if art 17 right = exclusive right w/in scope of 3 InfoSoc

 


- new / clarified mandates 
advised (Amend CRM 
Acts: 3 InfoSoc mandates 
extend to 17 CDSM)


- Low threshold below 
“systemic” OCSSPs, i.e. 
flexible interpretation of 
best efforts in 17(4)(a), in 
light of 17(5) 
proportionality & factors 
(NL!) 

- e.g. non-obvious (c) 
holders —> passive 
OCSSP OK (also valid for 
direct licensing)

no CoO principle or MTL (beyond musical works): limited use

best option (& only available) for sectors not equipped for DL, 
but… 
Territorial solution: fragmented EU landscape

art 12 requirements: representativeness, opt out, etc.
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#2. Preventive Measures vs User Rights / Freedoms
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Authorization

JP Quintais, Best Practices…, VvA (June 2020)



Authorization
Best efforts to 

obtain authorization  
17(4)(a) 
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Authorization
Best efforts to 

obtain authorization  
17(4)(a) 

Preventive Measures 
17(4)(b-c)
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Authorization
Best efforts to 

obtain authorization  
17(4)(a) 

Preventive Measures 
17(4)(b-c)

CRTs 
(Filters, NSD)

NTD? 
Others?
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Authorization
Best efforts to 

obtain authorization  
17(4)(a) 

Preventive Measures 
17(4)(b-c)

CRTs 
(Filters, NSD)

NTD? 
Others?

not suited for 
17(7) uses
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Authorization
Best efforts to 

obtain authorization  
17(4)(a) 

Preventive Measures 
17(4)(b-c)

User Rights & Freedoms 
17(7), (9)

CRTs 
(Filters, NSD)

NTD? 
Others?

• covers most “transformative” UGC
• Mandatory
• Unremunerated
• No contractual or TPM override
• Contextual & dynamic  (x 27)

not suited for 
17(7) uses

+
Other E&Ls and lawful  uses  
17(7), (9)

Complaint & Redress  
(Procedural Safeguards) 
17(9)

+
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Authorization
Best efforts to 

obtain authorization  
17(4)(a) 

Preventive Measures 
17(4)(b-c)

User Rights & Freedoms 
17(7), (9)

CRTs 
(Filters, NSD)

NTD? 
Others?

• covers most UGC
• Mandatory
• Unremunerated
• No contractual or TPM override
• Contextual & dynamic  (x 27)

not suited for 
17(7) uses

+
Other E&Ls and lawful  uses  
17(7), (9)

Complaint & Redress  
(Procedural Safeguards) 
17(9)

+

NL approach
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Authorization
Best efforts to 

obtain authorization  
17(4)(a) 

Preventive Measures 
17(4)(b-c)

User Rights & Freedoms 
17(7), (9)

CRTs 
(Filters, NSD)

NTD? 
Others?

• covers most UGC
• Mandatory
• Unremunerated
• No contractual or TPM override
• Contextual & dynamic  (x 27)

not suited for 
17(7) uses

+
Other E&Ls and lawful  uses  
17(7), (9)

Complaint & Redress  
(Procedural Safeguards) 
17(9)

+
- incompatible 17(7) and FoE 
- Inconsistent w/ CRT capabilities & 

empirical evidence counter notices 
- proportionality (alternatives exist)
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Authorization
Best efforts to 

obtain authorization  
17(4)(a) 

Preventive Measures 
17(4)(b-c)

User Rights & Freedoms 
17(7), (9)

CRTs 
(Filters, NSD)

NTD? 
Others?

• covers most UGC
• Mandatory
• Unremunerated
• No contractual or TPM override
• Contextual & dynamic  (x 27)

not suited for 
17(7) uses

+
Other E&Ls and lawful  uses  
17(7), (9)

Complaint & Redress  
(Procedural Safeguards) 
17(9)

+

<
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Authorization
Best efforts to 

obtain authorization  
17(4)(a) 

Preventive Measures 
17(4)(b-c)

User Rights & Freedoms 
17(7), (9)

CRTs 
(Filters, NSD)

NTD? 
Others?

• covers most UGC
• Mandatory
• Unremunerated
• No contractual or TPM override
• Contextual & dynamic  (x 27)

not suited for 
17(7) uses

+
Other E&Ls and lawful  uses  
17(7), (9)

Complaint & Redress  
(Procedural Safeguards) 
17(9)

+

<

How?
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End-user
Non-

commercial
Upload

1:1 Match

“Equivalent” file 

C18/18 (Facebook) 

Preventive Measures & User Rights 
17(4)(b) and (c) — 17(7)

Partial Match

No Match

Authorization

Block Rule

(Potential) 
Block Rule

User Declaration 
Lawful Use

User Withdraws

“Effective & Expeditious” Complaint & Redress 
17(9) 

User does not 
complain

User complains

Equivalent file: narrow interpretation (e.g. high percentage similarity, limited to certain types of works CRTs are suitable for, attention to 
differences in national laws) // Partial Match: block rules in this scenario should arguably be “duly justified” (difficult to do ex ante for 
partial matches); is 17(4)(b)(c) sufficient legal basis for blocking most partial matches?

Uploaded content available to public on platform

Uploaded content blocked - not available to public on platform

OCSSP CRT
(c) holder

specific info 
works

NTD below x 
threshold 

4(c) 

1 size does not fit all OCSSPs + art 17 does not mandate it!

in platform

(c) holder says nothing  

(c) holder objects w/ 
due justification 

OCSSP decision w/ human 
review (no undue delay)

in platform out of court

…
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Uploaded content available to public on platform

Uploaded content blocked - not available to public on platform

OCSSP CRT
(c) holder

specific info 
works

NTD below x 
threshold 

4(c) 

1 size does not fit all OCSSPs + art 17 does not mandate it!

in platform

(c) holder says nothing  

(c) holder objects w/ 
due justification 

in platform out of court

…

OCSSP decision w/ human 
review (no undue delay)
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