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Types of provisions in the DSM Directive



Freedom and constraints of EU Member States 
(in general)

• Group 1: Member States enjoy the very option to introduce certain mechanisms into 
national law or not

• Group 2: Member States must undertake certain initiatives, but enjoy some 
substantial discretion

• Group 3: Member States have to adopt minimalistic transposition approach

E Rosati, Copyright and the Court of Justice of the European Union (Oxford University 
Press, 2023), 2nd edition

Provisions allowing MS to choose 
whether to do stg in the first place

Provisions requiring MS to do stg while 
leaving discretion

Provisions that are prescriptive in 
content

ECL (Art 12) Out-of-commerce works (Art 8(5)) TDM (Arts 3-4)

Teaching (Art 5(2)) Transparency obligation (Art 19(4)) Press publishers’ right (Art 15)

Compensation for private copying (Art 16) Revocation mechanism (Art 22(2)) Reproductions of public domain artworks 
(Art 14)

OCSSPs (Art 17)



Case study: Article 15



What type of approach?

• Language: prescriptive
• Several autonomous concepts of EU law

• We know that already! Poland, C-401/19 (6 key safeguards for Article 
17; EC Guidance too)



Article 15 Some examples

(1) Notions of press publisher, press publication, ISSP 😞😞
Exclusive rights (reproduction / making available) 😞😞
“Very short extracts” 😞😞

(5) “Appropriate share” 😞😞

Freedom or no freedom?



What does the DSM Directive tell us about 
ourselves and the state of copyright harmonization 
in the EU?



“Denial is a River in Egypt” ... 

• How directives get to be shaped

• Reopening everything at the national level …

• CJEU referrals

• And the CJEU then gets criticized!



Conclusion

• Is the future of copyright still 
directives?

• Momentum: life post-Brexit
• Still suffering from PTSD though 

…
• What could Member States do in 

the meantime?



Thanks for your attention!
eleonora@elawnora.com

https://www.linkedin.com/in/eleonorarosati/
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